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CIRCUIT COURT OF THE UNITED STATES FOR THR SOUTHTRN 


DISTRICT OF NEW YORK. 





Berliner Gramophone Company ani 
United States Gramophone Company 
- vB. - 


) 
) 
) 
) 
) 
) 
) 


Nat ional Gramophone Corporation. 


To the Honorable the Judges of the said Court:- 
Your orators the Berlina Gramophone Oompany 

a eitizen and comp oration of the State of Virginia end 
the United States Gramophone Company a citizen and core 
poration of West Vtrginia bring this their bill of com- 
Plaint against the Nutional Gramophone Corporation, a 
seitizen and corporation of the State of New York and 
thereupon your orators canplain and say; 

Z. The Berliner Gramophone Company exclusively 
controllis in the United States of America the invention 
offmile Berliner,made and to ve meade relating to the 


gramophone md the Letters Patent of the United States 


issued md to be issued therefor,ineluding the followinz 








patents,viz: No.372,786, dated November &, 1887,for a 


Gramophone; No.382,790, dated May 15,1888,for a process 
of producing Records of Sound; No.534,545, dated Febru- 
ary 19,1895, for a Gramophone; No.548,623, dated October 
29,1895, for an Improvemmt in Sound Recoris and iMethod 
of Making same; and No.564,586, dated July 23,1895, for 


a gramophone. All of the said patents are omed by the 


United States Gramophone Company from which the Berliner 
Gramophone. Company derives its exslusive sontrol. All 
of said patents are still in existence in full force ma | 
effect. 
; 2. By an agreement in writ ing “dated October 10, | 
1896,the Berliner Gramophone Canpmy granted to Prank 
Seaman the exclusive license to buy,sell and deal in and 
throughout the United States of America (except in the 
District of Columbia) gramophones md gramophone goods, 
embodying the said inventions, md all improvemmts 
therein that might cane into the Berliner Gramophone 
— control (except recording pparatus) for a 
period of fifteen years from the date of said agreemmt, 
3. ‘In October 1896, the said Prark Seqman organ- 
ized under the lars of New York a corporation knowm 
the National Gramophone Compmy the purpose of which was 
to take over the said cmtract between the Berline 
Gramophone Company and the said Frank Seaman. The capi- 


tal stock of the said compmy was originally $50,000,but 
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on February 3,1898,it was increased to $200,000, The 
said corporation was orseized without tim approval of 
the Berline’ Gramophone Company md was never recognize 
ed in my way by the Berliner Gramophone Compey,as hav- 
ing any richts wider the contract between the Berliner 
Gramophone Company,end the said Prank Seamm. From the 
organization of the said Compmy Prank Seaman bought 
gramophones, sramophone supplies and records from tho 
Berliner Gramophone Compmy ani turned than over to the 
National Gramophone Company,and the said compmy sold 
the sume to the trace. 

4. On March ,1899, the National Gramophone Cor- 
poration wus organized wmdr the lays of New York, 
through efforts and directions of the said Frank Searan, 
with a capital of $800,000, the object and purpose of 
which was to mmufacture md deal in talking rechines 
"particularly the instrument camonly knom «# md call- 
ed gramophone. * 

5. On June 12,1899,the Nut ional Gramophone Com 
pany was dissolved,and subsequently all of its assets 
‘were assigned amd transferred to the Nationd Gramophone 
Corpo ration. 

6, The said National Gramophone Corporation was 
never recognized by the Berline’ Gramophone Company as 
having any right under the contract between the Berliner 


Gremophone Company and Prank Seaman. Nevertheloss the 
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said Frank Seaman in violation of his contract and with- 
ut the pe’mission of md against the’ will of the Berlin- 
er Gramophone Company aid until recently,turn over to 
the gaid National Graiophone Corporation all or newly 
all of the .oods which he purchased from the Berliner 
Gramophone Company under the emtract of October 10, 
1896. 

7. Since October 1899, the said Frark Seaman has 
now ordered fran the Berlina Gramophone Company any 
gremophones but has ordered large quantities of records. 
nor hw the Berline@ Gramphone Compeny sold or deliver- 
ed to the Netional Urmophone dorporation,or to uny oth= 
ey person or corporation any gramophones,cxcept such a 
were ordered by the said Frmk Seanan.on md prior to 
Ostober 2,1899. Since October 2,1899,the said Frunk 
Seaman has pa'sistently cemmded that the Berliner Gran 
ophone Company shall scll und deliwr to him under the 
contract of October 10,1996, « certain talking machine 
manufactured by the Universal Talking Machine Compmy, 
which is an infringement of the gramophone,md azainst 
which wmpany suit is now pending for said infringmant, 
by the complainants herein. The purpose of the said 
Prank Seamen in making this demand was to sll throu 
ihe medium of the National Grampphone Corporation in- 
fringing machines mamfactured by the Universal Talking 
Machine Company. Your orators are advised and therefor 


—-—4-< 
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aver that tho National Gramophone Corporation in using 
the word “<ramophone,® in its caporate title, and in 
its advertisemats,is deceiving md misleading the pub 
iie into the belief that the said canpmy is dealing in 
aad selling talking machines md records mamfactured 
by the Berliner Gramophone Company. 

8 Your orators further aver that the said Frank 
Seman is a director of the National Gramophone Corpore= 
tion md oms a large if not controlling interest in its 
stock,amd that he und the said cavporation fratdulatly 
and macliciously camspired together to enable the said 
Prank Seanen to evade the provisions of the agreemmt of 
October 10,1896,relating to the purchase by him of gramo- 
phones,while at the same time he sought to avail himself 
of the privilege of buying records from the Berliner 
Gramophone Company. Your orators aver that the use: of 
the wrd “sramophone* by the Nat ional Gramophone Corpor 
ation enabled the said camspiracy between the said Na- 
tional Gramophone Corporation ad the said Frank Seamm 
to be successfully carried out, to the great and irrep- 
arable damages of your orators. 

' 9, Your oratars aver that when Emile Berlinar in- 
vented the talking machine covered by the patents hercin- 
bafore mentioned he invented end coined the arbitrary 
memes “gramophone” and plied it to the ssid invention 


as descriptive of its origin and omership and by said 
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nane the said invention of the said Berline’ at once be- 
came knowm end so continues to be knom at the present 
time, ud the said Berliner thereby acquired a property 
wright in it as e trade-mark. Under assigrmmts and li- 
senses fran the said Berliner the right to use the word 
“gramophone” is the exclusive property right of the 
United States Gramophone Company and the Berline’ Gramo- 
phone Company, amd hes been extensively used by the said 
companies in trade in the United States amd with foreign 
somtries. The public generally have acquiesced in the 
right of the complainahts to the exclusive use of the 
said neme,and in their title to the sams,and the can- 
Pplainant's rights in the premises have not been infring- 
ea@ since the coining and adoption of the said word by 
Berlina to the present time with the exception of the 
infringing acts of the defendants. Your orators aver 
that the National Gramophone Corporation in using the 
said wrd in its corporate title and in selling talking 
machines thereunder,has not only been guilty of unfair 
competition in trade as hereinbefore fully set farth,but 
hes maliciously md fraudulently violated and injured 
your orator's property right in said word as a trade- 
mark. 

20. The smonnt actually in cotroversy herein ex- 


seeds the sum of $2000, exclusive of interest md costs, 





ond R. Wil 
Research Library 








Wherefore your orator prays equitable relicf is 
follows; 

2. That your Honorable Court will srant a writ 
of injunction preliminary until hearing and perpetual 
thereafter restraining the National Gramophone Corpora- 
tion its officers and agents from using the word "gramo- 
phone* in its corporate nane, in its advertisements,la- 
bels,bill-hneads,letter-heads,or in my other mmner what- 
ever in conection with its business. 

2, Theat the defendants may be compelled to ac- 
count for end pay over any income or profits which it 
may have or may have unlarfully derived from the wong- 
ful use of the word *gramophone". . 

3. That the said defendant be ordered and deeveda 
to answer this bill,md to make true and full discovery 
as to all the matters stated in this bill,md that it 
ma&e true md full discovery of its accounts relat ive 
to the matters inquired of, 

4. Such other end further relief as the equity of 
the case may require, md to your Honorable Court may 
seem meet. 

May it please your Honors to grant unto your ora- 
torgnot only a writ of injunction ca@mformable to the 
prayer of this bill,but also a writ of subpoena of the 
United States of America,directed to the National Gram- 
phone Corporation defendant, and camaniing it to appear 
and answer this bill of complaint (answer under oath be- 


ing hereby waived) and to abide and perfom such oracr, 











and decree in the premises as to thé court shall’ scam 
mest, end be required by the principles'of equity and 


go0d conscience. 


Horace Pettit 
Albert FB, Weimer 
Prederick !'.Leonard. 


Howard W.ay es 
Solicitors for Complainants, 


Philadelphia County 


State of Pennsylvaniu 


Thomas S.Parvin being duly sworn doth 
depose ani say that he is the President of the Berlincr 
Gramophone Company, ad that the matters andthings set 
forth in the above bill in equity are true to the best 
of his knowledge ond belief, 

Sworn md mibscribed to } 
before me this 5th day ) Thos. S,Parvin 
of June,A.D.1900, ) 
) 
Notarial Seal) 


William =,Stokes 
Notary Public. 


—_ = ss 4 
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Philadaphia County 
State of Pemsylvamia 

Emile Berliner being duly sworn ach de 
Puse and say that he is the President of the United 
States Gramophone Compuny,ani that the mtters md thing: 
set farth in the above bill in equity are true to the 
best of his knowledge and velicl 
Sworn ka md subscribed to ) 


before me this 5th day ) Emile Berline’ 
of June 4.D,1990 ) 

) 
(Notarisl Seel) 


Willian £,Stoxes 
Notary Public. 
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Berliner Gramophone Company and ‘3 


United States Gramophone Company, : 
i 

" 

vs 7 

" 

" 

National Gramophone Company. " 

u 

UU UCONN 


The Demrrer of the above named defendant, the Nation- 
al Gramophone Corporation to the bill of complaint of the a- 
bove named plaintiff. 


This defendant, by protestation, not confessing or ac- 
knowledging all or any of the matters or things in the said 
pill of complaint contained to be true in such manner and 
form as the same are therein set forth and alleged, doth de- 
mur thereto, and for cause of demirrer showeth: 

1. That it appears by said-bill that there are divers 
other persons who are necessary parties to the said bill, but 
who are not made parties thereto and it particularly appears 
that the said Frank Seaman is a party to the contract set up 
| an said bill, and is entitled to purchase and sell goods to 
defendant, to be sold by defendant as gramophones and under 
the name of said defendant, and that the interests of said 
Frank Seaman will necessarilly be affected by any decree ren 
dered herein, and that the injunction prayed will prevent this 
defendant from dealing with said Frank Seaman, and the bill 
seeks to adjudicate the forfeiture of the contract under which 
Said Frank Seaman has purchased and turned over to this de- 
femdant such goods so being sold by it under its said name. 


ST OF“NEW YOR! 
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11. That frand and ‘collusion are specially char and 
alleged in said bill between this defendant and said Frank 
Seaman, and by reason thereof said Seathan is a necessary p2r- 
ty defendant, and that he has not been mly joined as a party 
hereto, although he is within the jurisdiction of this Court. 

111. That the said bill is exhibited against this defen- 
dant for several and distinct and independent matters and 
causes which have no relation to each other, and in which, or 
the greater part of which this defendant is in no way inter- 
ested or concerned, and ought not to be implicated, 

lv. ‘That the said bill is manifestly uncertain in the 

| Statement of facts therein alleged, and that said bill is so 
uncertain that the defendant cannot properly answer thereto. 

WHEREFORE, and for divers other good causes of demurrer 

| appearing in said bill, this defendant doth demr thereto, 

sand it prays the judgment of this honorable Court, whether it 
shall be compelled to make any answer to the said bill: and it 
humbly prays to be hence dismissed with its reasonabls costs 
in this behalf sustained. : 

Waldo G.Morse, 
| Seal of Nat'l Solicitor & of Counsel for Deft. 


| Gramophone Corporation. . a #10 Wall St. 
New York City. 


i “I hereby certify that the foregoing demrrer is in 
my opinion well founded in point of law. 
Waldo G.Morse, 
of Counsel for Deft. 
National Gramophone Corporation. 


New York, July,11,1900,. 
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CIRCUIT COURT OF THR UNITED SLATES 
FOR Ti SOUTHE: 





Sr DISTRICT OF KEV YORK, 


PERL DEA GRAY OE 
UTIITD BYARHS 








TIONAL CAL GPHOME CORPORATION, 





TO THE HONORAELT, THE JUDCES OF TH: CIRCUIT COUR? OF | 
TIC! UNITED StATES TOR TH SOUTIMNT DIS T OF NEV YON. 


Your orators, the Merliner Gramophone Company, a corpora- 
tion organized and existing under the luvs of the State of Virginia 
and a citizen ed corporation of said State, and the United States 
Gramophone Company, @ corporation organized and existing under the 
laws of the State of West Virginia and a citizen and corporation of 
said State, said earporations having places of business at Phila- 
delphia, Penna,, and Washincton, D.C., respectively, and elsewhere, 
bring this their amended Bill of Complaint against the National 
Grazophone Corporation, a corporation organized and existing uncer 
the laws of the State of New Yor end a citizen of said State, and 


thereupon your orators complain and say: 


That, as your orators are informed end believe, end 
prior tothe month of ‘ay, 16587, Emile Berliner, then a resident of 
Vashington in tha District of Columbia, made and constructed a 
talcing machine; that said Rerliner and others for the purpose of 
manufacturing and selling said machine and machines based on the 
same principle, organized the corporation entitled United Stztes 
Gramophone Company, being one of the complainants herein; that said 
Berliner and said corporation in connection vith manufacture and 
sale of said machine and in exploiting the same applied thereto as 
a trade mark and name the arbitrary and coined word "“cramophone"; 


* 


-l- 





{ 


that said United States Cramophcne Company by assignments, trams- 
fers and contracts became possessed of 211 the right, title and 
interest in and to said machines and in and to the good-will in 
connection therewith possessed at any time by said Berliner, and in 
and to the word “Grasophone" as a distinguishing mark and nance; 

hat thereafter and on or ahout the llth day of October 1695, the 


as) 





re and 





Berliner Gresophons ny was incorporuted with the lmowl 
consent of said United States Gramophone Company and said Kerliner 
to facilitate the manufacture and sale of said talking machines, 
and that said companies were connected togetiier by contracts and 
licenses, und have built up a large, profitable and growing busi- 
ness in the manufacture of talking machines; that the word oe 
phone" has always been an ‘important, conspicuous and distinguishing 
part of the corporate nares of both of said companies, and has bcoen 
used by them extensively in the advertisenent of said talking 
machines by placing the same upon suid tulking machines, ad the 
records for the same, and the circulars relating thereto; that the 
use of said word in connection with seid talking machines has been 
both by itself and as a part of the corporate name; and that your 
orators now are, and ever since about the date of the organization 
of said Rerlincr Cramophone Company and by reason of transfers to 
said Berliner Cramephone Company have been, the sole owers of said 
business and of the right to use said word "gramophone" in trade 
nanes or as a trade-mark or otherwise in connection with the busi= 
ness of making or selling said talking machines, 

And your orators further show unto your Jfonors that the 
said defendant, National Gramophone Corporation, as your orators 
are informed and believe, well knowing all the facts hereinbefore 
set forth and contriving to injure your orators and to deprive them 
of the gains, profits and advantages which otherwise would have 
accrued to then from the use of the word "gramophone" in connection 
withtheir trade-naes and as a trade-mark, and without the license 
er permission of your orators, and against their will and protest, 
and in violation of their ri:hts and with the intent to unlawfully 

; ans 
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n 


appropriate to itself the benefits and advantages accruing to your 
orators by reason of their corporate names, has adopted as its 
corporate nane the words, "National Gravophone Corporation," in 
which appears the important, consvicuous and distincuishins word 
"crarophone", first coined by said Berliner and first adaptec as a 
part of a cornorate name by said United States Grarophone Company 
smd Berliner Gratwphone Company, with the full consent oz, suid Der- 
liner, thereby misleading the public to believe that the three cor- 
porations'are interconnected and are engaged in the production of 
gramophones which have now become famous as talking machines 
throughout the world; that for the purpose of further misleuding 
the public this defendant in addition to adopting the inportant and 
distinguishing word of your orators! trade na@ies has, as your ora- 
tors are informed and believe, entered upon the manufacture and sale 
of a talxine machine closely resembliny the talking machine made by 
your orators, which machine made by suid defendant is suid by it 
and by its representatives to be an improved sramophone, 

And your orators aver, upon information and belief, that 
by the unlawful and wrongful use of the said corporate nume "a- 
tional Granophone Corporation", this defendant has been enabled, 
unlawfully md fraudulently, to place the product of suid corporu- 


“tion upon the market and to accomplisn the sale thereof as and for 


your orators product and as an article in connection with which your — 


orators* skill and knowledge have been exercised, 

And your orators aver that the said fraudulent purpose of 
the defendant to market and sell talking machines similar to your 
orators’ product upon the establisned reputation of your orators and 
as and for a manufacture in connection with your oretors' skill and 
kmowledge has been exercised has been promoted and effectuuted by 
the adoption and use of said simulated corporate naie and esyec= 
ially by the use of the word "gramophone" long associated in the 
minds of the trade and others with your orators' manufacture and 
that the whole scheme of the organization of said corporation under 


the name of the National Granophone ‘Corporation, all of which have 





nappened lone since the incorporetion of the Rerliner Cranorhone 
Company, your orator, and the things which said National Crarophone 


Corporation and its incorporators hzve dons, are a freudulent 


© 


ttempt, craftily devisee and very cunningly set in motion, to di- 


wert to the defendant the coo¢ will md reoutation cf mony yecrs 


deh your orutors have 





enjoyed an 


2 of value in connection 





vith their products, which scheme, your oretors aver, is in sll re- 


epects, fraudulent and fined 


prometes and enables 
en unfair cornpetition as hereinafter set forth and your orators 





pray that such scheme may in all its parts be corrected me checked 
‘ap equity may require accordinz to the facts and the circumntanccs 


of the case as they shall hereafter be made to appexr, { 





Ané your orators further allege, on informwtion and he-= 





defen da 








lief, that the t has done the acts herein complained { 


of in the Southern strict of “ew York and 





ers in tt 





United 








| States, and further say that by the adoption of said word "¢ 


phone" as a part of its corporate nane hy the defendant und by its } 
representations concerning the talking machine made by it, said cde- 
fendant has thereby infringed and violated the rights of yorr ora- 
tors and that by reason of said infringement and in violation of the 
rights of your orators as aforesaid the defendant has derived and 
received, end is still deriving and receiving, great gains and 
profits and your orators have heen and are now being deprived of 
great cains and profits which they would have derived and received, 
and would not be deriving and receiving but for said wroneful acts 
of said defendant, and your orators h:we further sustained and suf- 
fered large and’ irreparable damages therefrom, 

And. your orators further say on information and belief, 
that the damages caused by said defendant to your orators amount 
to over two thousand dollars and that the profits which your orators 
have been deprived of but which have been and now are being received 
and enjoyed by the said defendant amount to over two thousand 


dollars, all of which your orators would have received and enjoyed | 


but for the wrongful acts of sais jefendant. 
_—— serge ian nannnenne__ Sane EET Sa 
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And your orators pray that the said defendant ney be 


compelled by the decree of this “lonorable Court to account fer and 


pey over unto your orators all such gains and profits as have 





accrued or acisén, or which have been derived or acquired by 
defendant, and all such gains and profits as your orators would huve 


reeeived but for the 











and aQwnafes woich your orators h That 
this Yonorahle Court will assess U 
assessed under its direction as provided by lew, 

And your orators pray that the ortie 








cers, associat. 





» attorneys, solicitors, clerks, servants, 


and workmen, may be perpetually enjoined and restreined, by the de- 





cree of this Henoravle Court, from directly or indirectly using 
’ - Cc 


to be used in any manner the name "Grasophone"™ 





or cHus4 





of its corporate namic or as x. part of its or in conn ce 





tion with uny apparutus, structure or mach your ome 


- advertisenents or public 





tors, or in connection with ¢ 





ments, or in any way in connection with their business, md from 


dnfringing upon or violating the rishts of your orators in eny 





whatsoever; and that the defendant may be decreed to pay tie costs, 
eharges and disbursements of this suit, and that your orutors may 
have such other and further relief as the equity of the case may re= 
quire and as to your Yonors may scen meete 

To the end, therefore, that the defendant, may, if it can, 
show why your orators should not have the relief herehy prayed and 
full, tue. and perfect answer nake,(but not under oath, answer 
under oath being hereby expressly waived) according to the best of 
its information ahd belief, to the several matters hereinbefore 
averred and set forth as particularly as if the sare were here re= 
peated paragraph by paragraph and they were thereto severally ond 
specifically int«rrogeted, may it please your Nonors to grant unto 


your orators a writ of sunpoena ad resyondendun, issuing out of and 





under the seal of this Honorable Court, and directed to the said 


defendant, National Gramophone Corporation, commanding it to he and 


} 





_ s,s. | 
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appear ana make wnswer unto thig Nill. of Corplaint und to perfoim 
and abide by such order amd decree herein as muy seen required by 


the pr ana cood consclecee 





Tay it also plesse your Toners to grant wito your esators 





a provisional or preliminary injunction issuing out of and under 





.t the eel of this Vonoreble 4 «njoining 





fendint, its o vatec, colicivors, 








wortmen, to the sarc purlert, tenor 
> pur, ? 


agents an 


Lerrect gf 












before prayed for din recaré to said it 
Ane your orators will sver pray, etce * 
COPAY, 
stlett &: “rowonl, 
ce t fe ws ' 
Solisitor:. . 
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c.m. Mitchell, 
I 6 Horace Pottit 
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CITRCUTT COURT OF TH™ UNITED STATES, 
FOR THE SOUTHERN DISTRICT OF NX VOR. 


Berliner d¥axophone Company and 
United States Gramophone company, 
—a\¥Ga— In Fauity No.7525. 


National Gramophone Corporation. 


a 


The demurrer and answer of the above named defendant, 
the National Gramophone Corporation, to the amended bill of 


complaint of the above naxed plaintiff: 


This defendant doth demur to so much of said bill as 
alleges that the word "gramophone" has been a part of the 
corporate names of complainants and has been used as such, 
and that complainants have the sole rizht to so use ‘the 
sane; that this defendant has adopted and used the name 
“National Gramophone Corporation" containing said word; 
and thereupon prays that this defendant may be perpetually 
enjoined and restrained from using or causing to be used 
in any manner the name "Gramophone" as a part of its corpo- 
rate name, or as a part of its trade name; and to so 
much of said amended bill as prays that this defendant 
be compelled to account by reason thereof; and for causes 


of demurrer showeth: 


as That the said complainants have not in and by 
such part of said bill made or stated any such cause as doth 
or ought to entitle them to any such injunction or “elief 


against the use of the corporate name of this defendant in 
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} and about any and all of its lawful business. | 


| II. That it appears by said amended bill that de- | | 
| | fendant is « corporation duly organized and doing pusiness 
in the State of New York under «ini pursuant to the laws | 
: thereof, ani that it does not appear that the complainants, | 
| or either of them, are, or is, authorized under the laws of 


said State t> transact business therein, or are, or is, or 

1 have, or has been, so engaged in business within said State, 
but on the contrary, that they are organized under the laws 
of West Virginia and Virginia, respectively. 

Wherefore, and for divers other good causes of de- 
murrer appearing in said amended bill, saii defendant prays 
the juiguent of this honorable Sourt, chether tt shall be 
compelled to make any answer to such parts of said bill 
as it has hereinefore demurred to. - 

And as to the residue of the saidamended pill, that 
is to say, to the allegations concerning the use of the 


name gramophone otherwise than in its corporate nae or 





title, this defendant, not -:aiving its said demurrer, but 


much of said amended bill as it is advised it is material 


wholly relying and insisting thereupon, for answer to so | 
i 

or necessary for it to answer, shows as follows: | 
1 

{ 


I. It admits the incorporation of the complainants 


II. I+ admits for the purposes of this action upon 


its information andi helief, and not othemvise, the making 





saii amended bill, and likewise the organization of the 


| | and defendant as therein alleged. : | 
i 

of a talking machine by FPmile Eerliner, as set forth in | 

” 

| | 
| 
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complainants and the adoption of the arbitrary, or coined, 


word “sracophone", as likewise the acauisition by the com- 
plainants of the rights of sia berliner in such invention 
and name, but is not informed regarding the exact nature, 


terms and conditions of such contracts, licenses and rights 


a 


herefore calls for proof of the same in this cause. 


III. And thisdefendant adzits likewise upon its 


| information snd belief ani for the purposes of this suit, 


and not otherwise, that the complainants have done business 


| but th= extent of the same and the amount of the profits 


| thereof are unknown to the defendant, saving in <gereral way. 


that large amounts of zoods have been houzht by this de- 


| Fendan'. whereupon and whereunder it has paid large 
! amounts which have bean received by complainants either 


} as royalties or manufacturing profits or per centages and 


| commissions, but as to the exact disposition “hereof this 


defendant is not informed. 
, Iv. And this defendant admits that said feriiner and 


complainants were and are the owners of the sole right to 


| use said word gramophone as a trade mark, or trade name, 


| Saving as such right has been transferred and allowed to 


this defendant as hereinafter more particularly set forth. 
Va And this defendant rurther answering denies 


each and every allegation of said bill of complain 





it is alleged, charged or implied that tnis defendant in 
any isanner whatever, or in conjunction or collusion with 
any other person or persons, or otherwise, contrived to 


injure ‘the complainants, or either of them, or to deprive 


them of gains, henefits or advantages set forth in the com 
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plaint, or of any gains, profits or advantages, or unlaw- 
fully appropriated to itself, or attempted to appropriate 
to itself, any benefits or advantages whatsoever, or used 
or employed the name “gramophone”, or any name, without 
tne full knowledge, approval and consent of the complain- 
ants and both of the complainants herein; and likewise that 
it has wanufactured or enterad upon the barinagg. manufacture 
of any machines with such intent, or that it has manufactured). 
Machines in any way, or has in any manner unlawfglly or ; 
fraudulently placed its product, or any product, upon “he 
market, or has had any fraudulent purpose, or has sought to 
take advantage of the reputation of complainants, or either 
of them, or of any paSon, or in any manner to divert the 
good will and reputation of the complainants, or either 
of them, or that complainants, or either of them, have-been 
deprived of any gains, advantages or profits whatsoever 
by reason of any fraudulent or collusive acts or proceed- 
ings by, or on the part of, this defendant, or in any manner 
whatsoever by this defendant, or that the complainants, | 
or either of them, have been deprived or are bein; deprived 
of any sums or profits whatsoever in any manner by this de- 
fendant. Lik esi B 

VI. And this defendant further answering said a- 
mended bill of compiaint alleges; that it has not used and 
does not use the name or word gramophone in any manner what- 
soever upon, for or in connection with machines in any 
manner whatsoever put out, bought, sold or dealt in by it, 
saving and excepting only upon and in connection with ma- 


chines manufactured, sold and by this defendant purchased 


a 








| under, by virtue of and pursuant to the rights, licenses, 

| privileges and authority of the complainants herein, and 
that this defendant has purchased, deait in and sold vast 
quantities of such machines, and still has on hand large 
amounts of the sane, whieh it is engaged in selling and 
placing upon the market as it has opportunity, and wherefor 
and whereupon royalties, percentages, comsissions and prof- | 


its have been by this defendant and those through whom it 


has purchased the said machines paid to the corplainants, 
| and to each of them. 
VIT. This defendant further answering said bill 

alleges that many years ajo the National Gramophone "Com 
i pany", a corporation was duly organized under and pursuant 
to the laws of the State of New York, and that said company 
dealt inand with sramophones and gramophone soods under, 
} pursuant to and by reason and virtue of sales of the same 
; | made by the complainant herein, and which said goods were 
purchased by said company, the same haying been sold to it 
| by persons who had fully paid all royalties thereupon and 
| were entitled to vend, sell and use the same and the name 
thereof, and that such purchase, sale and delivering hy 
said company vas had and done with the full knowledge, as= 
sent, approval and acquisition of the complainants and 
each of them. and that each of said comp ainants recotnized 
and fully approved the riznt, titieand privilege of the 
sail Company so to use said name in its corporate title 
and in connection with its said business and upon its said 
goods, wares and serchandise. 

oa ao , That thereafter this defendant was incorpo= 


rated and succeeded to all tne rights, titles, privileges 
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and business of the ssid National Grasophone Company, which 
ceased to ao business and was succeeded by this defendant, 
to whom all of its property, rizhts, privileges, fravchisos 
and good will were duly assigned, and that this defendant 
has for a long tine now past, with the knowledze, consent 
and approval of the complainants, ani each of them, contin- 
earry on and 
ued to carry forw rd such business previously conducted 
by said National Gramophone Company,and that in and about 


such course of business ani with the knowledge snd consent, 


“as aforesaid of the complainants, and of each of them, said 


‘company and this corporation have built up and established 


a large and profitable trade and zood will in business in 
connection with talking machine goods which would be wholly 


lost and destroyed to this defendant should it be prevented 


or restrained from using the word gramophone so =s aforesaid | 


legitimately in its said business and in the sale of such 
goods. 

IX, And this defendant further answering said com— 
plaint in so far as the same is not demurred to, as afore- 
paid, alleges that in, under and by virtue of the contracts 
and agreements set forth in the amended bill of complaint 
herein and certain other contracts and agreements made and 
executed by and between the complainants and one Frank 
Seaman and carried out by and with the consent of said 
complainants, the said Frank Seaman has a great and valuable 
interest in the carrying forward of the business of this de=- 


fendant for the reason that this defendant has purchased 


-8- 















aymond R, Wile 
h Library 





i 
| 


oi asta 





she 


eens 


























from said Frank Seasan who obtuined the saxe from the com 
Plainants, or one of them, larze quantities of zoods, and 
that an injunction restraining this defendant from aqver— 
timing, selling and dealing in such goods will larvely 
prejudice the interest of said Seu.an who has, as aroresaid, 
a contract with said complainants and who has paid to com 
plainants large sums of money theremnder, which suns 
have to a preponderatins degree been obtained from this 
defendant and from its business. That said contract was 
set up in the original bill herein, and said Frank Seaman 
is a party t. said contract and is entitled to purchase 
and sell the goods therein described to this defendant to 
be sold by this defendant as gramophones, and thit the in- 
terests of said Frank Seaman will necessarily be affected 
by any decree rendered herein, and that the injunction prayed 
will prevent the defendant from dealing with said Frank 
Seaman, and that in order to prevent this defendant from so 
dealing with said Frank Seaman it will be necessary that 
this Court adjudicate the forfeiture of said contract so as 
aforesaid set forth in the original bill herein, That the 
said Frank Seaman is a resident and citizen of the State of 
New York and of the Southern District of New York and is 
within the jurisdiction of this Court. 

WHERESORE, defendant having answered said part of 
said bill, prays that the sae as to such part be dismissed 
with costs. 


FALNO G. MORSE, 
(seal) Solicitor for defeniant. 


I hereby certify that the forezoinz demurrer to a 
part of the amended bill herein is in my opinion well 
founded in pointof law. 

Waldo G. Morse, 
Of tounsel for National 
Gramophone Corporation. 


Dated, New Vork, November 28,1900. 
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State of New York, 3 
Southern District of Kew York,: ss: 
County of hew Vork, : 
ORVILL" D), LADO, being duly svorn, deposes 


and says that he is the Secretary of the above named de- 
fendant; that the demurrer hereinbefore contained is not 
interposed for the purpose of delay, ani that the matters 
and things set forth in the foregoing asxax answer are true 


and correct in so far as they are within his knowledge, and 


in so far as they are not within his ow knowledge he believes 


/ 
them to be true, That he knows the seal of the defeniant 


a 


| 


ani that the seal annexed to the foregoing demurrer and answer 


is the seal of said corporation and was affixed thereto pur- 


suant to authority of the Eoard of Directors. 


Svorn and subscribed before me 
this %8th day of November,1900. 


Orville D. LaDow. 


(seal) Frank Cochrane 
Notary Public 


New York County. 
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Ferliner Craiophone Compuny and 2 
United States Granophone Company, 
--vs-- : In Equity No. 7525, 


National Granophone Corporation. 


the National Gramophone Corporation, to the amended bill of com= 


Plaint of the above named plaintiff: 


The dermrrer and answer of the above numed defendant, 
This defendant doth dexur to so much of said bill as 

alleges that the word “grasophone" has heen a part of the corporate 
names of complainants and has been used as such, and that con- | 
plainants have the sole right to so use the sane; that this defen- 

dant has adopted and used-the name "National Cramophone Corpora= " 
tion" containing said word; and thereupon prays that this defendant 

may be perpetuelly enjoined and restrained from using or causing 

to be used in any manner the name "Cramophone" as a part of its 
corporate name, or as a part of its trade name; and to so mich 


of said amended bill as prays that this defendant be compelled to 





account by reason thereof; and for ceuses of demurrer shovr 


1. That the said cormlainants have not in and by such 
part of said hill made or stated any such cause as doth or ought to 
entitle then foo any such injunetion or relief against the use of 
the corporate nie of this defendant in and about any and all of 


its lawful business. 


ll. That it appears by said amended bill that defendant 
is a corporation duly organized md doing business in the ttate of 


New York under und pursuant to the laws'thereof, and that it does { 


<i= 





= ere =_— Rays 
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not appear that the complainants, or either of then, are, or is, 
authorized under the laws of said “tate to transact business 
therein, or are, or is, or have, or nas been, so engaced in busi- 
ness within said State, but on the contrary, that they are or- 
genized under the laws of Vest Virginia and Virginia, resorctively. 

Wherefore, and for divers other R00e eéuses of de- 
murrer appearing in seid anended biil, said defendant prays the 
judgment of this honorable Court vhether it shall be compelled to 
make any answer to such parts of said bill as it has hereinhefore 
demurred to. ° 


And as tothe residue of the said amended bill , that is 


‘to say, to the allegations concerning the use of the name granc- 


phone otherwise than in its corporate hame or title, this defcndent, 
not waiving its said demurrer, but wholly relying and insisting 
thereupon, for answer to so much of said amended bill as it is 
advised it is material or necessary for it to answer, shows as 
follows: 

1. It adnits the incorporation of the complainants and 
defendant as therein alleged, 

ll. It admits for the purposes of this action upon its 
informationand belief, and not otherwise, the maxing of a talking 
machine by Fmile Berliner, as set forth in said amended bill, and 
lixewise the organization of the complainants and the adoption of 
the arbitrary, or coined, word "Gravophone", as likewise the acqui- 
sition by the complainants of the rights of said Berliner in such 
invention and name, but is not informed regarding the exact nature, 
terms and conditions of such contracts, licenses and rights and 
therefore calls for proof of the same in this cause. 

111, And this defendant admits likewise upon its infora- 
tion and belief and for the purpeses of this suit, and not otherwisg 
that the complainants have done business but the extent of the same 
and the amount of the profits thereor are unimown to the defendant, 
saving in a geersl way, that large amounts of goods have been 


bought by this defendant whereupon and whereunder it has paid 
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co wnounts which have been received by cormlainants either as 
royslties or manufacturin; profits or per centages and commissions, 
put as to the exact disposition whereof tnis defendant is not in- 
forzed, 


1V¥. And this defendant admits that sa ‘erliner id.com= 





to use suid 





plainants ‘were and ar 





s;owners of the sole rig. 
Word gra wyhone as & trade mrk, or trede nune, saving as sich 
right has been trausferred and allowed to this defendant as here- 
dnufter more particularly set forth, 

V. And this defeudant further answering denies each and 


every allesation of said bill of complaint wherein it is alleged, 


charged or implied that this defendunt in any manner whatever, or 


in conjunction or collusion with my other person or persons, or | 


othervise, contrived to injure the complainants, or cither of then, 


« or to deprive them of CoRR, benefits or advantaces set forth in 
the complaint, or of amy guins, profits or advantages, or unlawe 
fully appropriated-to itself, or attempted to appropriate to ite 
self, ay benefits or advantages whatsoever, or used or e ployed 4 


tne name “gravophone", or any nate, without the full imovwledge, 
Dietic 


auproval and consent of the complainants and both of the c 











| 
ants herein, and likewise that it ? 


manufactured or entered upen 
" the mumufacture of any machines with such intent, or that it has 
manufactured machines in any vay, or has in any manner unl ofully 
| or fraudulently placed its product, or iny product, upon the ~ar- 
ket, or has had any fraudulent purlose, or has sought to take ad= 
iy vantage of the reputation of complainants, or either of then, or 


| of any person, or in ony manner to divert the good will und repu=- 
tation of the complainants, or either of them, or that complainants, 
or either of them, hsve been deprived of any cains, advantases or 
profits whatsoever hy reason of «ny fraudulent or collusive acts 

or proceedings by, or on the part of, this defendant, or in any 
manner whatsoever by this defendant, or that the corpleuinents, or 
either of them, have been deprived or are te ing deprived of any 
sums or profits whatsoever in any manner by this defcndant. 


Bes 
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Vile And this defemiant further uswering suid ahended 


bill of com} 





int »wlleces; that it has not used and does not use 


the: 





26 cr Word granuophorée in uny me 





yr whatsoever won, for or 


in connection with machines in any meumnier whatsoever put ovt 





yOU 








sold or dealt in by it, savin; id axcepting only wens si cornec= 





tion with machines manufactured, sold on¢ by this defencunt pur 
chased uncer, by virtue of and pursuant to the rights, licenses, 
privileges and authority of the corplainants herein, and that this 
defendant has purchesed, deult in and sold vast quantities of such 


machines, and still has on hand large wiounts of the sa waich 





it is engaged in selling and placing upon the market as it has 
opportunity, und wherefor end whercupon royalties, percentages, 


commissions and profits have been by this defendant and those 





through whom it has purchased the nes paid to the cor 


plainants, and to each of then, 





V1ll. ‘This defendant further answering said bill alleses 
that many years ago the National Grwiophone "Company", 4a corpora- j 
tion was dwy organized under and pursuant to the lays of the 
State of “ew York, and that said company dealt in and with gmmo- 


phones and grasophone goods under, pursiant to and by reason and 
virtue of sales of the same made by the complainant herein, ad 
which said goods were purchased by said.company, the same having 
been sold to it by pexsons who md fully paid all royalties there= 
upon ond were entitled to vend, sell and use the sane and tre name 
thereof, and that such purchase, sile and delivering by said com= 
pany sieia had and done with the full knowledge, assent, approval 


and acquisition of the complainants an@ each of thom, and that 





each of swid corplei proved the right, 


title and priviless of the said Corpany so to use said name in its 


corporate title and in connection vith its said business and upon 
PIS, NK 
its said coods, wares and rier ise. 








V1ll, That the reafter this defendant was incorporuted and 


succeeded to 211 the rights, titles, privileges and business of 
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Tational Gran ophone Comany, which ceased to do husiness 





1012 G11 oF ive prevcrt 


privileges, franchises aid good sill 





e@uly 








Now Pust 








earr, Torward su 





viously conducted by said “ational Grasnophone Compeny, md that in 


h cowse of business and with the knowledge onc con= 





ad ahout s 








sent, as aforesaid of the compiuinants, «md of each of them, 





md this’ corporation hare built up and establis: 





and prorit 





Le trade ad good vill in business in connection with 


talking 





ich woule be wholly lost and destroyod to 
it be prevonted or restrained 


so us. aforesaid 





tinmately in its 


_and in the sxe of such poods. 


1x. And this defendant further answering said ‘complaint 


din uso far as, the sane is not demurred + as aforesaid, alleces 





that in, under and by virtue of tie 





contracts and agreenents set 


forth in the amended bill of corp) 





aint herein end cer 





tracts and. ogreenents made end execited hy and hetween the 





Plainants and one Frank ‘learan ond carried out by snd with the con= 


the 


sent of said (OOH TESA EH the suid Yranl Seaman has a great and 


a gr 


valuable interest in theo carrying forward of the busines 





§& oF this 


defendant for the reason t 





st this defendant has purchased fro: 
said Seoman wno obtained the sume fromthe complainants, er one of” 
them, large Auan kateb of cocds, md that-an injun otion restraine 


inc this defendant fran advertising, selli 





and ee ling in such 


coeds will Largely prejudice the interest of s 





wid. Searain 








aforesaid, a contract with said ec and “rho has 










large suis of nonmy 


which have to 








@ oresonderntincg decree heen obta defenfiant anc from 


1 pill 
herein, and said Trank Seamen is a party to said contract and is 


its business, That said contract was set uo in the orig 










































titled to purchase mné 





(0 he sold by th 





ts of said Sear 3 5 ahd. eee 





red herein, and that the ingunetior. proved will 





rrayent the cefendant from dealing with ea Trants tes cm, ond 
thet in order to prevent this defendant from so dealin:: with said 
it will be necessary that this Court adjudicate the 


contract so us aforesaid set forth in the orig= 








dnal bill herein, That the Frank. Sewn is a resident and 


rn of the State of New York and of the Southern District of 





ei 





Yew York and is within the jurisdiction of this Court. 


THERETOR, defencant having answered said part of said 











: pill, preys that the same as to such part be dismissed with costs. 
€)* (seal) Solicitor for defendant 
I hereby certify that the foregoing denurrer to 
the nded bill herein is-in my opinion well founded in 
“TAINO G. MORSE, + 
Of Counsel for ational 
% Gramophone Corporation, 
r 7 York, ‘November 28, 1969, 
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Seth ta > ORVITIS D. LADOW, being auly sworn, deposes and says that 
he SB the Secretary of the above nased defendant; that the demurrer 
hereinbefore contained 1s not interposed for the purpose of delay, 


and that the matters and things set torth in the foregoing answer 





y 





are true and correct in so far 4s the) are within his knowledge, 


and in so far as they are no~ within his own knowledge he believes 





them te he true, That he knows the seul of “he cefen: 





that the seal annexed to the foregoing dermrrer and answer is the 
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seal of said corporation 





nd was affixed thereto pursuant to 


wuthority of the Toard of Directors. 














} 
. 
Sworn 2nd st ee x Bra : 
this 26th duy of Novem O58 3 Orville Db. TaDow, 
| 
w York Count. * 7 | 
i 
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